
 
 

 
Head Office  Tel (012) 332 5350 ● Fax (012) 332 4347 ● e-mail info@neasa.co.za  ● www.neasa.co.za 

Brooklyn Bridge Office Park, Steven House, 3rd Floor, 570 Fehrsen Street, Brooklyn, Pretoria, 0181   
  PO BOX 31089, Totiusdal, 0134  

Other Offices  Bloemfontein, Cape Town, Durban, East London, George, Kimberley, Port Elizabeth, Pretoria 
Executive Committee  Chairman JG Grobbelaar, MA Venter, TJ Duvenage, W Louw, HL van Tonder 

Chief Executive GC Papenfus 
 

  Employers’ Association in terms of the Labour Relations Act 1995 Reg no LR2/6/3/295 

 

 

 

 

 

14 April 2022 

 
 
 
 
 

WRITTEN COMMENTS TO THE DIRECTOR-GENERAL OF THE DEPARTMENT OF HEALTH 
REGARDING THE: 

 
NATIONAL HEALTH ACT 2003 

REGULATIONS RELATING TO THE SURVEILLANCE AND THE CONTROL OF NOTIFIABLE 
MEDICAL CONDITIONS: AMENDMENT 

 
 

Department of Health 
Attention: Ms Tsakani Furumele 
Tsakani.furumele@health.gov.za 

legalreviews@health.gov.za  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

mailto:info@neasa.co.za
http://www.neasa.co.za/
mailto:Tsakani.furumele@health.gov.za
mailto:legalreviews@health.gov.za


 
 

1 | P a g e  
 

 

INDEX 

1. Introduction                 2 

2. Insertion of Regulations 15A to 15H              2 
 

2.1 Regulation 15A: “Refusal of medical examination, prophylaxis, treatment, isolation, 
quarantine and protocols in public areas and gatherings”                2-4 

2.2 Regulations 15B – 15G: “Isolation or quarantine of persons”; “Isolation of a symptomatic person”; 
“Isolation of an asymptomatic person”; “Repeat testing”; “Designation of quarantine facilities”;  
“Criteria for self-quarantine and self-isolation”                   4-5 
 
2.2.1 Screening                 5 

2.2.2 Quarantine facilities                6 

2.3 Regulation 15H: “Contact tracing”                 6-7 

3. Insertion of Regulations 16A to 16M               7 
 
3.1 Regulation 16A: “General measures to contain the spread of notifiable medical condition 

that can spread through droplets or aerosol”                                         7 
 

3.1.1 Wearing of masks indoors                7 
 

3.1.2 Social Distancing                              8 
 

3.1.3 Hand sanitisation                 8 
 

3.2 Regulations 16B – 16H: “Persons exiting the Republic”; “Persons entering the Republic”; 
“Aircraft crew on international travel”; “Vessel crew”; “Local air travel”; “Cross Border  
Freight Operators”; “Control Measures for Public places”              8 
              
3.2.1 Presentation of full vaccination certificate or Polymerase Chain Reaction (PCR) 

test results of not more than 72 hours, when entering and exiting the Republic          9-10 
 

3.3 Regulations 16I: “Attendance of funerals”               10 
 

3.4 Regulation 16J: “Gatherings”                               11 
 

3.5 Regulations 16L – 16M: “Compliance officers”; “Sharing advice”                                                     11 

4. Amendment of regulation 17 of the Regulations                                              11-12 

5. Implication of the implementation of the Regulations                          12-13 
   

6. Conclusion                                                                                                                                                                        13 
 

 

 



 
 

2 | P a g e  
 

1. Introduction: 
 

On 15 March 2022, the Department of Health (hereinafter “the Department”) published 4 sets of Notices 
incorporating proposed amended Regulations1 related to the National Health Act, 61 of 2003. This submission, 
however, will specifically address Notice No. 1882 “National Health Act, 2003, Regulations relating to the 
Surveillance and the Control of Notifiable Medical Conditions: Amendment”2 (hereinafter “the Regulations”) 
dealing with Regulations 15A to 16M, which was duly signed by Minister of Health, Dr M.J Phaahla, on 14 March 
2022. 
 
The National Employers’ Association of South Africa (NEASA) has acceded the Department’s invitation to 
interested parties to “submit substantiated comments or representations” within 30 days of publication, and 
herewith submits its written comments. 
 
NEASA’s omission in addressing each clause and subclause(s) of the Regulations should not be interpreted to be 
in favour thereof. This submission will address NEASA’s main points of contention, however, it should be noted 
that NEASA remains opposed to the entirety of the Regulations. 
 
The Department’s spokesperson, Foster Mohale, on or about 16 March 2022, indicated that the introduction of 
the Notices served as Government’s transitional plans to address the current and future pandemics.3 The President 
of South Africa, Mr MC Ramaphosa, in his State of the Nation Address (SONA) on 04 April 2022, confirmed that 
SARS-CoV-2 (hereinafter “Covid-19”), will be managed in terms of the National Health Act. It is against this 
backdrop, that this submission will address the Regulations in view of Covid-19.  
 
It should be further noted that this submission, in certain sections, will highlight recommendations made in the 
Ministerial Advisory Committee’s (MAC) position paper4, which the Government has failed to consider and/or 
blatantly ignored. 

 
 
2. Insertion of Regulations 15A to 15H 
 
2.1 Regulation 15A: “Refusal of medical examination, prophylaxis, treatment, isolation, quarantine and protocols in 

public areas and gatherings” 
 
 

Ministerial Advisory Committee on Covid-19  
Mitigating Covid-19 in South Africa: Going Forward Position Paper 

08 February 2022 
 

Points/Recommendations: 
 
Within the health sector, vaccination should be integrated into primary health 
care services. This includes integration of vaccination programmes into 
chronic care services, antenatal services and HIV programmes, as well as other 
primary healthcare services. 

 
1 Notices 1882, 1878, 1879, 1880. 
2 Government Gazette No. 46045, Government Notices, Department of Health, Notice No. 1882 of 2022, National Health Act, 
2003, Regulations relating to the Surveillance and the Control of Notifiable Medical Conditions: Amendment, 15 March 2022, page 
3. 
3Covid-19 Health Regulations published for public comment, SAnews.gov.za, 17 March 2022: COVID-19 Health Regulations 
published for public comments | SAnews 
4 Department of Health. 08 February 2022. Ministerial Advisory Committee on Covid-19 Mitigating Covid-19 in South Africa: Going 
Forward Position Paper, Mitigating-COVID-19-Going-Forward-Position-Paper_8Feb2022_Final2.pdf (b-cdn.net) 

https://www.sanews.gov.za/south-africa/covid-19-health-regulations-published-public-comments
https://www.sanews.gov.za/south-africa/covid-19-health-regulations-published-public-comments
https://sacoronavirus.b-cdn.net/wp-content/uploads/2022/03/Mitigating-COVID-19-Going-Forward-Position-Paper_8Feb2022_Final2.pdf
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According to Regulation 15A(1)(a), (b) and (c)(iii), in order to prevent transmission, a person may not refuse to submit 
to mandatory prophylaxis, treatment, isolation or quarantine, if he/she: 
 

• has been confirmed as a clinical or a laboratory confirmed case of a notifiable medical condition as listed in 
Annexure A, Table 1, 2 or 3;  

• is suspected of having contracted a notifiable medical condition as listed in Annexure A, Table 1, 2 or 3; or 

• has been in contact with a person who is a carrier of a notifiable medical condition as listed in Annexure A, 
Table 1, 2 or 3. 

 
This Regulation (as are the others) is incoherent, deceiving, and inconsistent with the MAC’s advice. 
 
Covid-19 was declared a ‘category 1 notifiable medical condition’5, which is a category that falls under Annexure A, 
Table 1 of the 2017 Regulations6. With the causative agent of the virus being severe acute respiratory syndrome7, we 
can reasonably infer that Covid-19 is classified a “respiratory disease caused by a novel respiratory pathogen” under 
Annexure A.8  
 
The consequence hereof, is that although this Regulation does not explicitly mention Covid-19, it was indeed drafted 
to accommodate Covid-19, as well as any future ‘pandemic’, and advance Government’s sinister, backdoor agenda of 
utilising these regulations to exercise complete control over the freedom of South Africans.  
 
The following also bears mentioning: Regulation 15A is in many respects, a duplication of the current Regulation 15, 
which has not been repealed by this proposed amendment. Further to this, Regulation 15A also contradicts the current 
Regulation 15 in respect of enforcement procedures, should a person refuse to consent to quarantine, isolation, 
medical testing or treatment. Therefore, Regulation 15A is both repetitive and contradictory with Regulation 15 and 
consequently, they are mutually destructive. 
 
In addition to this, the proposed Regulation 15A is not qualified in any manner as to its application. Therefore, it 
can be applied in respect of any person who has a notifiable medical condition or is suspected to have a notifiable 
medical condition, or who has been in contact with a person who is a carrier of a notifiable condition, irrespective 
of whether such a person has refused to self-isolate or obtain medical treatment or not. In effect, this provides 
Government with a ‘blank cheque’ to detain, test, and treat any person as it sees fit. 
 
On 31 March 2022, it was reported that Government has no plans to introduce a mandatory Covid-19 vaccination 
policy, wherein Deputy President, David Mabuza, stated that “one thing we are not going to do is force people to go 
and vaccinate. We think (that) would be crossing the ‘red line’.”9  
 
Yet, amid the making of that statement, the Department of Employment and Labour published the Code of Practice: 
Managing Exposure to SARS-CoV-2 in the Workplace, 2022 (‘the Code’)10 allowing the private sector to, subject to a 
risk assessment, elect to implement a mandatory Covid-19 vaccination policy. Further to this, there was the 

 
5 National Institute for Communicable Diseases – Centre for Respiratory Diseases and Meningitis Outbreak Response, Division of 
Public Health Surveillance and Response. 08 March 2020. Coronavirus disease 2019 (COVID-19) caused by a Novel Coronavirus 
(SARS-CoV-2):https://www.nicd.ac.za/wp-content/uploads/2020/03/NICD_DoH-COVID-19-Guidelines-10March2020_final.pdf  
6 Government Gazette No. 41330, Government Notices, Department of Health, Notice No. 1434 of 2017, National Health Act, 2003 
(Act No. 61 of 2003), Regulations relating to the Surveillance and the Control of Notifiable Medical Conditions, 15 December 2017, 
page 25. See: Supra, note 1: “Definitions: In this Schedule “the Regulations” means the Regulations relating to the Surveillance and 
the Control of Notifiable Medical Conditions made under the National Health Act, 2003 (Act No. 61 of 2003), and published under 
Government Notice No. 1434 of 15 December 2017.” 
7 National Institute for Communicable Diseases, COVID-19 FREQUENTLY ASKED QUESTIONS, COVID-19 FREQUENTLY ASKED 
QUESTIONS - NICD. 
8 Supra note 6, page 22. 
9 Deputy president gives update on mandatory Covid vaccines in South Africa. 2022. BusinessTech, 31 March 2022,  
10 Government Gazette No. 46043, Government Notices, Department of Employment and Labour, Notice No. R. 1876 of 2022, Code 
of Practice: Managing Exposure to SARS-CoV-2 in the Workplace, 2022, 15 February 2022.  

https://www.nicd.ac.za/wp-content/uploads/2020/03/NICD_DoH-COVID-19-Guidelines-10March2020_final.pdf
https://www.nicd.ac.za/diseases-a-z-index/disease-index-covid-19/frequently-asked-questions/
https://www.nicd.ac.za/diseases-a-z-index/disease-index-covid-19/frequently-asked-questions/
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implementation of the latest Hazardous Biological Agents (HBA) Regulations, which classified Covid-19 as a Group 3 
HBA.11  
 
The Government sinisterly opted to make employers the scapegoat of its clear agenda to push vaccination uptake, and 
irresponsibly classified Covid-19 as a Group 3 HBA, making it near impossible for employers to effectively meet all the 
requirements of a complete risk assessment. Employers will then, and have already been, the ones to bear the brunt 
when facing unfair labour practice and unfair dismissal claims against them and will further carry the risk of facing 
severe penalties for non-compliance with the Code and HBA Regulations. Employers have been placed between ‘a 
rock and a hard place’, with most not being fully aware of the extent of the responsibility placed upon them. 
 
This Regulation dangerously opens the door for Government to, one day, decide to implement a national mandatory 
Covid-19 vaccination policy under the guise of a mandatory prophylaxis measure. Some may argue this to be far-
fetched, but history has taught us to always expect the unexpected. This Regulation gives the Government discretion, 
in future ‘pandemics’, to enforce future mandatory vaccination policies. 
 
This would however create problems for Government, as it has been confirmed on numerous occasions that the 
Covid-19 vaccination does not prevent transmission. Therefore, Regulation 15A(1)(a), (b) and (c)(iii)’s assertion that 
mandatory prophylaxis / treatment must be submitted to “in order to prevent transmission” would serve no logic 
in the case of Covid-19. This is also in clear contradiction of the MAC’s recommendation for the “integration of 
COVID-19 vaccination into primary health care services”,12 to integrate Covid-19 vaccinations as a mere option 
towards ‘treatment’, and not as a mandate. 
 
 
2.2 Regulations 15B – 15G: “Isolation or quarantine of persons”; “Isolation of a symptomatic person”; “Isolation of an 

asymptomatic person”; “Repeat testing”; “Designation of quarantine facilities”; “Criteria for self-quarantine and 
self-isolation”  

 
 

Ministerial Advisory Committee on Covid-19  
Mitigating Covid-19 in South Africa: Going Forward Position Paper 

08 February 2022 
 

Points/Recommendations: 
 

• There is increasing realisation that the premises/assumptions on which 
containment efforts are based do not hold, such as socio-economic 
circumstances that render quarantine, isolation, and effective social 
distancing unfeasible. 

• Department of Labour regulations require employers to screen employees for 
symptoms and signs of COVID-19 when they report for work. Temperature 
screening using low quality thermometers to measure skin temperature is of 
limited value as environmental factors influence readings and skin 
temperature is a poor proxy for core body temperature. 

• Fever and symptoms do not differentiate between COVID-19 and other 
illnesses.  

• The human resource cost of assigning a staff member to measure 
temperatures, conduct symptom screening and fulfil reporting requirements 
is not immaterial. 

 
11 Government Gazette No. 46051, General Notices, Department of Employment and Labour, Notice No. R. 1887, Occupational 
Health and Safety Act, 1993, Hazardous Biological Agents Regulations, 20…, dated 16 March 2022 and signed 03 March 2022. 
12 Supra note 4, page 9. 
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• It is recommended that quarantine, temperature and symptom screening, and 
testing of close contacts be stopped. 

 
 
According to Regulation 15B(1)(a) - (c), persons identified under Regulation 15A must either subject himself/herself: 
 

• to screening in order to determine his/her notifiable medical condition status; 

• to isolation or quarantine pending determination of his/her notifiable medical condition; or 

• voluntary isolation / quarantine, 
 
as per the written or oral instructions issued by a medical practitioner, someone authorised by the medical 
practitioner, a nurse, or enforcement officer.13  
 
These Regulations have been drafted in such a way that it would destroy any ounce of freedom we as South Africans 
possess. On a mere suspicion of infection with a notifiable medical condition, Government would have the powers to 
essentially force people into isolation/quarantine facilities against their will, based on written or oral instructions. 
Should there be a challenge or a refusal, this Regulation then allows for a court order to be obtained to compel such 
a person to isolate/quarantine himself/herself, to be taken to a quarantine facility or medical screening. It would 
essentially amount to irregular detainment. The right to freedom of choice will be robbed of all. It is also not clear if 
Government is bound by the provisions of the proposed Regulation 15B or whether it can rely directly on proposed 
Regulation 15A, which, on plain reading, seemingly does not require a court order. 
 
2.2.1 Screening: 
 
On 23 March 2022, in a radio interview, the Department’s Director-General, Dr Sandile Buthelezi, indicated that 
temperature screening is necessary as there is a “need to check if people have high temperature or low temperature”.14 
 
This was the only explanation he gave for the alleged necessity for screening. This was both an incomplete and 
unqualified statement, made by an official whom South Africans entrust to provide professional and substantiated 
input on health matters and laws.  
 
The MAC, to the contrary, recommended otherwise as is clear from the table above.  
 
Despite this sound and logically considered advice by the MAC, the Government has chosen to ignore it. Advice that 
they religiously relied on in the past…or so we were told. 
 
On 1 February 2022, under the national state of disaster, the Government stopped all isolation and quarantine 
regulations for asymptomatic cases, as well as for close contacts of confirmed Covid-19 asymptomatic cases, and 
reduced the isolation period for symptomatic cases to 7 days.15 
 
This move by Government was indicative of the fact that we are slowly moving towards the reality of living with the 
Covid-19 disease, as we do with influenza, irrespective of the possibility of transmission, vaccinated or not. However, 
these Regulations will completely decimate the possibility of such a reality. 
 
This is affirmed in the MAC’s position paper, which states that “…surges of SARS-CoV-2 transmission are likely to put 
substantially less pressure on the health system moving forward. Over the next few years, we are likely to reach an 
endemic state similar to influenza and seasonal endemic human coronaviruses, which continue to result in seasonal 
illness and death at levels that are tolerated without requiring lockdowns, masks, and social distancing.”  

 
13 Supra note 2. 
14 Breakfast with Bongani Bingwa. 2022. Radio 702. 23 March 2022, Easing of restrictions as part of adjusted level 1 (702.co.za) 
15 Government Gazette No. 45855, Government Notices, Department of Cooperative Governance, Notice No. R. 1715 of 2022, 
Disaster Management Act, 2002: Amendment of Regulations issued in terms of Section 27(2), 01 February 2022, page 4. 

https://www.702.co.za/podcasts/176/the-best-of-breakfast-with-bongani-bingwa/610330/easing-of-restrictions-as-part-of-adjusted-level-1
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Quarantine facilities: 
 
The Regulations entrust the Department, provincial departments of health, the Department of Public Works and 
Infrastructure, and municipalities to collaborate, allocate and designate quarantine facilities. Entities that have proven 
their incompetency time after time. 
 
Information as to the list of quarantine facilities and/or what would be considered a quarantine facility, is absent. 
 
Further, the Regulations have been drafted in such a way, that it gives Government powers to send persons to 
quarantine facilities at the discretion of the Government, and what would then transpire at such a facility, is left to the 
imagination. 
 
Since the inception of the Covid-19 pandemic, Government has spent R1.238 billion on four new “field intensive care” 
hospitals, with two of those hospitals not having been opened, and the other two having been repurposed for other 
health facilities.16 Yet, South Africans are expected to place their faith in the abovementioned entities and that 
placement in quarantine facilities will be to our benefit. 
 
The proposed regulation creates the impression that self-isolation could be an acceptable alternative option to 
imposed quarantine. However, taking cognisance of the criteria that a self-isolation facility must conform to, i.e., a 
separate bedroom with a bathroom, access to internet and phones, access to a private physician etc., it is clear that 
taking in account the socio-economic status of the majority of South Africans, very few people will in fact qualify for 
self-isolation, and will instead be subjected to mandatory quarantine at a Government facility. 
 
NEASA herewith warns against another Life Esidimeni catastrophe. 
 
 
2.3 Regulation 15H: “Contact tracing”     

 
 

Ministerial Advisory Committee on Covid-19 
Mitigating Covid-19 in South Africa: Going Forward Position 

Paper 
08 February 2022 

 
Points/Recommendations: Stop contact tracing. 

 
 
On 23 December 2021, under the national state of disaster, revised protocols were published, specifying the ceasing 
of contact tracing. Five days later, on 28 December 2021, the Government issued a statement saying that, due to 
overwhelming enquires and comments on the revised protocols, that the status quo on contact tracing remained in 
place, pending its consideration of said enquiries and comments.17 
 
In the same radio interview mentioned above, Dr Buthelezi made a statement at odds with those protocols. He stated 
that, “we’ve done away with contact tracing for Covid-19. There were the regulations that were reviewed earlier in the 
year, where we did away with isolation. We also said that only on special occasions, but we don’t do general contact 
tracing, because you’d find that they advised us that it doesn’t make sense.” 
 

 
16 Heywood, M, Gauteng’s ‘new’ R1.2bn Covid-19 ICU hospitals still lie abandoned, unfinished or underused, Daily Maverick, 25 
March 2022, Gauteng’s ‘new’ R1.2bn Covid-19 field intensive c... (dailymaverick.co.za) 
17 Department of Health, Health recalls circular on revised contact tracing, quarantine and isolation protocols related to 
Coronavirus COVID-19 pandemic, Health recalls circular on revised contact tracing, quarantine and isolation protocols related to 
Coronavirus COVID-19 pandemic | South African Government (www.gov.za) 

https://www.dailymaverick.co.za/article/2022-03-25-gautengs-new-r1-2bn-covid-19-icu-hospitals-still-lie-abandoned-unfinished-or-underused/
https://www.gov.za/speeches/health-recalls-circular-revised-contact-tracing-quarantine-and-isolation-protocols-related
https://www.gov.za/speeches/health-recalls-circular-revised-contact-tracing-quarantine-and-isolation-protocols-related
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Words from the horse’s mouth. Despite that protocol still having been in place at the time, Dr Buthelezi alleged that 
it was removed. Contact tracing was removed on 17 February 2022 by the Department of Health Circular. Although 
contact tracing does not appear in the latest transitional Disaster Management Act (DMA) Regulations published on 
04 April 2022,18 and has been removed as indicated above, they have made their reappearance in these proposed 
Regulations for no apparent reason.  
 
Apart from contact tracing posing little to no benefit during the Covid-19 pandemic, it has also exposed the 
Government’s inability to effectively carry out this exercise i.e., with incidents of Covid-19 positive persons not being 
contacted during their isolation period. 
 
Additionally, considering the social make-up of South Africa, effective contact tracing would serve to be an impossible 
task. 
 
The MAC has also recommended that contact tracing be stopped. 
 
 
3. Insertion of Regulations 16A to 16M 
 
3.1 Regulation 16A: “General measures to contain the spread of notifiable medical condition that can spread through 

droplets or aerosol” 
 
 

Ministerial Advisory Committee on Covid-19 
Mitigating Covid-19 in South Africa: Going Forward Position Paper 

08 February 2022 
 
Points/Recommendations: 
 

• The use of masks indoors needs further research and guidance. Indoor mask 
mandates should not be imposed indefinitely and criteria for the removal of 
indoor mask mandates should be clearly defined. 

• Stop mandating the provision of hand sanitiser. The efficacy of hand sanitisation 
in reducing transmission of SARS-CoV-2 is unclear.  

 
 
3.1.1 Wearing of masks indoors 
 
The dilemma with this Regulation, is that it leaves little space for interpretation around the circumstances that would 
allow for the consideration of the relinquishing of masks indoors. To date, Government has not provided any 
substantiated basis/explanation on the effectiveness of masks, and the difference in the level of protection that all the 
different masks in the market provides, other than the fact that masks ‘lower the risk of transmission’.  
 
Despite this, the MAC advised, in the excerpt above, that “the use of masks indoors needs further research and 
guidance. Indoor mask mandates should not be imposed indefinitely and criteria for the removal of indoor mask 
mandates should be clearly defined”. It is clear that the Government willfully chose to ignore this, as we are still 
donning the highly doubted masks indoors.  
 
 
 
 

 
18 Government Gazette No. 46195, Government Notices, Department of Cooperative Governance, Notice No. R. 1986 of 2022, 
Disaster Management Act, 2002: Amendment of Regulations issued in terms of Section 27(2), 04 April 2022. 
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3.1.2 Social distancing  
 
The Regulations call for physical social distancing of 1 meter. Again, an unsubstantiated and unqualified requirement 
by Government. Published Regulations during levels 5 and 4 of lockdown required a 2 meter distance. It gradually 
decreased to 1.5 meters and thereafter to 1 meter, despite logic dictating that a distance of 1 meter, according to the 
Government’s ‘science’, provides a higher risk of transmission. Further to this, in the transitional DMA Regulations, it 
excludes the school environment from the 1 meter social distancing requirement. This also despite murmuring 
concerns that the youth is the biggest carrier of the Covid-19 virus. 
 
To date, the Government has not provided an explanation on the above lack of rationale. 
 
 
3.1.3 Hand sanitisation 
 
While the MAC cannot confirm the efficacy of hand sanitisation in reducing the transmission of Covid-19, the other 
rationale behind the objection against hand sanitisation is that it cannot guarantee protection in a public place i.e., 
shopping mall/store etc., considering the number of times individuals pass through spaces, touch objects and surfaces 
etc.  
 
Although the MAC promotes and recommends that people regularly wash their hands with soap and water, the 
Government must take cognisance of the fact that more than 3 million South Africans do not have access to a basic 
water supply, and more than 14 million South Africans do not have access to safe sanitation.19  
 
Apart from this reality, as of September 2021, South Africans earning R624 per month, were considered living below 
the poverty line20, and at the end of 2021, it was reported that 10 million South Africans applied for the R350 Covid-
19 social relief grant.21 This is but a slight insight into the poverty crises in South Africa, where access to basic resources 
range from limited to non-existent, and where many South Africans who live from hand-to-mouth do not have the 
luxury of choice to buy sanitisers  for household use. 
 
The MAC’s advice is reiterated herein, “…surges of SARS-CoV-2 transmission are likely to put substantially less pressure 
on the health system moving forward. Over the next few years, we are likely to reach an endemic state similar to 
influenza and seasonal endemic human coronaviruses, which continue to result in seasonal illness and death at levels 
that are tolerated without requiring lockdowns, masks, and social distancing.” 
 
The proposed Regulations under 16A is in contradiction with the Code. The Code does not require an employer to 
provide masks or face shields to employees, nor does it obligate employers to implement physical distancing measures, 
as is proposed in the Health Regulations. This means, that employers will now be faced with obligations under the 
Code, the Health Regulations, as well as the HBA Regulations, some of which are contradictory. 
 
 
 
 
3.2 Regulations 16B – 16H: “Persons exiting the Republic”; “Persons entering the Republic”; “Aircraft crew on 

international travel”; “Vessel crew”; “Local air travel”; “Cross Border Freight Operators”; “Control Measures for 
Public places” 

 
 

 
19 Young, C, 5 Facts about Access to Clean Water in South Africa, The Borgen Project, 06 August 2021, 5 Facts About Access to 
Clean Water in South Africa - The Borgen Project 
20 Galal, S, National Poverty Line in South Africa, Statista, 20 September 2021, • South Africa: national poverty line 2021 | Statista 
21 Felix, J, Over 10 million people applied for R350 grant since it was extended – Lindiwe Zulu, news24, 22 October 2021, Over 10 
million people applied for R350 grant since it was extended - Lindiwe Zulu | News24 

https://borgenproject.org/clean-water-in-south-africa/#:~:text=More%20than%20three%20million%20South,water%20conservation%20for%20the%20future.
https://borgenproject.org/clean-water-in-south-africa/#:~:text=More%20than%20three%20million%20South,water%20conservation%20for%20the%20future.
https://www.statista.com/statistics/1127838/national-poverty-line-in-south-africa/
https://www.news24.com/news24/southafrica/news/over-10-million-people-applied-for-r350-grant-since-it-was-extended-lindiwe-zulu-20211022
https://www.news24.com/news24/southafrica/news/over-10-million-people-applied-for-r350-grant-since-it-was-extended-lindiwe-zulu-20211022
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Ministerial Advisory Committee on Covid-19  
Mitigating Covid-19 in South Africa: Going Forward Position Paper 

08 February 2022 
Points/Recommendations: 
 

• Remove SARS-CoV-2 test requirements for cross-border travellers. 

• Travellers with SARS-CoV-2 entering South Africa are unlikely to significantly 
alter the epidemic trajectory unless it results in introduction of a new variant. 

• However, as the recent international spread of Omicron has clearly shown, 
travel restrictions and pre-travel testing do not contain spread of variants, 
possibly delaying the spread by a few days if at all. 

 
 
3.2.1 Presentation of full vaccination certificate or Polymerase Chain Reaction (PCR) test results of not more than 

72 hours, when entering and exiting the Republic: 
 
The response to incidences of travellers who, through PCR testing, tested negative before their flights, and 
subsequently tested positive upon their arrival, was that “the specimen may have been taken badly, so very little 
respiratory secretions were on the swab, and therefore no virus for detection. Or the individual was incubating the 
virus, and the two days reflected the time from undetectable virus to detectable virus”22 said Professor Anne von 
Gottberg, from the National Institute of Communicable Diseases (NICD).  
 
Despite the NICD claiming that PCR tests are “very accurate”, it is not 100% conclusive, as seen in the scenario above. 
A 72-hour window-period does not guarantee absence of the virus. Similarly, vaccinated individuals are not 
precluded from presenting symptoms and are still able to contract and transmit the virus. Would the consequences 
for the vaccinated then also be as harsh as for the unvaccinated? Would the vaccinated also be forced into 
quarantine facilities should they refuse to quarantine/isolate on the basis that they are vaccinated? 
 
Regulations 16B (4)-(5) and 16C (4)[sic] states that persons entering or exiting the Republic, who have an elevated 
temperature, or during screening has had exposure / present symptoms in line with a notifiable medical condition 
listed in Annexure A, Table 1, 2 or 3, must be subjected to a medical examination, which may include testing, and may 
be placed under mandatory isolation.  
 
These clauses do not differentiate between vaccinated and unvaccinated individuals, which means that vaccinated 
individuals would be subjected to the same measures herein as the unvaccinated. This is a clear indication that the 
Government’s reliance on the presenting of a vaccination certificate or PCR test upon entering or exiting the Republic 
is incomprehensible.  
 
Regulation 16C (4)-(6) provides requirements for individuals who wish to self-quarantine; that they are to submit a 
written application to, and for the approval by the Director-General of Health, 72 hours prior to their arrival into the 
Republic. Should such approval not be granted, or the requester fails to comply with the self-quarantine conditions, 
the requester would then be placed in a state identified quarantine facility. 
 
Again, an unqualified and unsubstantiated requirement, with no reasons provided as to why voluntary quarantining 
requires the approval of the Director-General, nor does it disclose the requirements that would justify such an 
approval/disapproval. 
 
What the Government further fails to address, is the financial and travel-plan implications for travelers who would be 
mandated to isolate, as per the Regulations, despite the isolation and quarantine measures that were reduced for 

 
22 Ellis E, Canada is mistaken – South Africa’s Covid-19 PCR tests are accurate says NICD, Daily Maverick, 06 December 2021, 
Canada is mistaken — South Africa’s Covid-19 PCR te... (dailymaverick.co.za) 

https://www.dailymaverick.co.za/article/2021-12-06-canada-is-mistaken-south-africas-covid-19-pcr-tests-are-accurate-says-nicd/
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symptomatic positive Covid-19 cases and repealed for asymptomatic positive Covid-19 cases and contacts, under the 
DMA Regulations. 
 
Between those entering and exiting the Republic, provision for quarantine period(s) only appears in the clause for 
those entering the Republic, under the phrase as “…stipulated and in line with the national department guidelines”. 
The period guidelines are silent for those exiting the Republic. The question that arises then is, would persons exiting 
the Republic be subjected to indefinite quarantine measures? Although a ridiculous statement to make, this highlights 
the constant irrationality and inconsistency of the Regulations. 
 
Despite the above, the MAC has recommended that quarantine measures should be ended. 
Furthermore, the Regulations state that upon entering the Republic, unvaccinated travelers will be offered 
vaccinations. What conditions would possibly be attached to this is currently unknown and would be a dangerous 
situation for South Africans to be exposed to. 
 
 
3.3 Regulation 16I: “Attendance of funerals” 
 
Explicit reference to Covid-19 appears in this Regulation for the first time in the Regulations, and the contradictions 
herein screams loudly. 
 
During the national state of disaster, attendance of funerals under lockdown level 5 was subject to approval by 
authorities, subject to 50 persons or less under lockdown levels 2-4, and subject to 200 persons or less under lockdown 
level 1.  
 
Under the transitional DMA Regulations23, although the clause for ‘attendance of funerals’ has been excluded in so far 
as the wording does not explicitly mention ‘attendance of funerals’, we can safely assume that it is included in ‘faith-
based or religious gatherings.’ This would then require proof of a vaccination certificate or negative PCR test, 
alternatively, a maximum of 1 000 persons indoors and 2 000 persons outdoors in the absence of a vaccination 
certificate and/or negative PCR test.  
 
However, in the proposed Regulations it states that “during the Covid-19 pandemic, the attendance of funerals is 
limited to 100 persons”. If under the national state of disaster, the maximum number was 200 attendees, and under 
the transitional DMA Regulations, which is in effect for 30 days, the maximum number is 2 000 attendees, how could 
the Government possibly justify their nonsensical decision to limit funeral attendance numbers to 100 attendees? 
 
The Government bases its decisions on being “guided by the scientific evidence of the risk of transmission”, however 
it is scientific evidence that Government continuously fails to provide us with. Whether there are 200 persons in 
attendance or 1 000, the guaranteed probability of transmission remains present. 
 
The transitional DMA Regulations indicate that outside gatherings do not require the wearing of masks. However, 
under the Regulations, night vigils and after-funeral gatherings are prohibited, and attendees to funerals are required 
to wear masks. Night vigils and after-funeral gatherings form part of outside gatherings, which would essentially allow 
it, and allow the discarding of masks. Another consideration is when funeral attendees are required to proceed to the 
gravesite; as under the transitional DMA Regulations they would not be required to wear masks, yet the opposite is 
true in the Regulations. 
 
These are great contradictions, with the Regulations wanting to be enforced illogically and without any explanation. 
 
 
 
 

 
23 Supra note 18. 
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3.4 Regulation 16J: “Gatherings” 
 
Apart from the same redundant reiteration of, “as guided by the scientific evidence of the risk of transmission”, and 
redundant reliance on indoor mask wearing and social distancing of 1 meter, Covid-19 is made specific reference to, 
for the second time herein. The Regulations state that under Covid-19 both indoor and outdoor gatherings will 
accommodate only 50% of a venue capacity, provided that a vaccination certificate is presented, failing which, the 
capacity for indoor venues will be limited to 1 000 persons and 2 000 persons for an outside venue. 
 
The alternative to produce a negative PCR test, obtained not more than 72 hours before the date of the gathering, 
does not appear in the Regulations but was included in the transitional DMA Regulations. 
 
Again, there is no clear rationale for this. 
 
 
3.5 Regulations 16L – 16M: “Compliance officers”; “Sharing advice” 
 
Businesses and entities are required to appoint a compliance officer to ensure that hygiene and health protocols, 
related to a notifiable medical condition are adhered to, and to develop a plan to ensure that the workplace meets 
health protocol standards, yet no requirements are provided as to the qualification of such a compliance officer i.e., 
what level of knowledge and/or expertise on the health and hygiene protocols is needed? In the context of Covid-19, 
such a measure is unnecessary and a waste of resources. This requirement to appoint a compliance officer should be 
read in conjunction with the Code, which also requires the appointment of a compliance officer to oversee the 
implementation of the obligations contained in the Code, as well as the HBA Regulations. This will effectively mean 
that every employer will need to appoint a compliance officer who is an expert in risk analysis and management, 
hazardous biological agents, as well as notifiable medical conditions. It should be trite that very few employers, if any, 
will have the capacity or means to comply with this. 
 
Advice on curfew times, sport activities, operations of the economic sector, lockdown of the country or locality, public 
transportation, religious and cultural practices; and sale, dispensing and consumption of alcohol, may be shared 
among Cabinet Members on how to contain the spread of notifiable medical conditions. This is a dangerous exercise 
and will essentially mean that South Africans are at the mercy of the Minister of Health, who can implement new or 
amend current Regulations as he sees fit after consultation with other Cabinet Members on these measures. This 
effectively means, that the Minister has got carte blanche with no oversight. 
 
4. Amendment of regulation 17 of the Regulations  

 
The proposed Regulation 17(3) is an addition to the current Regulation 17(1) and (2), which guarantees the right to 
legal representation, or legal aid where a person refuses to comply with voluntary quarantine, treatment, or testing. 
 
However, the proposed Regulation 17(3) reads as follows: 
 
Notwithstanding the provisions of sub-regulations (1) and (2), and subject to Regulation 15(A), a person who is a clinical 
or laboratory confirmed case, carrier or contact, of a notifiable medical condition listed in Annexure A, Table 1, 2 or 3, 
and who refuses –  
 

a. To voluntarily consent to a medical examination by a qualified healthcare provider, including the taking of a 
biological specimen; 

b. To be admitted at a health establishment; or 
c. Mandatory prophylaxis, treatment, isolation or quarantine in order to prevent transmission, 

 
May be compelled through a warrant issued by a competent court to be subjected to any of the processes referred to 
in paragraphs (a) to (c). 
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The qualification of this provision by Regulation 15A, again, reiterates the fact that Government is clearly allocating 
themselves the rights to detain, treat and test any person under the circumstances contemplated in Regulation 15A, 
without any form of due process. This is a flagrant contravention of numerous constitutional rights. 
 
 
5. Implication of the implementation of the Regulations  

 
The Bill of Rights affirms the democratic values of human dignity and freedom24, yet the Regulations deny them. The 
Regulations, including Government’s management of Covid-19 under the national state of disaster, deny the 
constitutional rights of sections 925, 1026, 12(2)(b)-(c)27,15(1)28, 2129 and 35(2)30. 
 
The Regulations have clearly been introduced as a guise to provide the Government with ‘permanency powers’ that 
will pose a never-ending threat to the constitutional freedom and inherent autonomy that people have exercised over 
their bodies and in their lives throughout this democracy. 
 
It will give Government powers to subject people to ever-changing Regulations at any given time, for any alleged health 
crisis; ‘pandemics’, ‘endemics’, or not. It will give Government powers to exercise control over the monitoring and 
movement of people. 
 
The Regulations would also provide the Minister with sole discretion to qualify any disease as a notifiable medical 
condition and declare it a pandemic at any given time. 
 
Up until now, Government has concealed the far-reaching side effects of their proposed vaccines. The Pfizer vaccine’s 
long-list of side-effects were exposed, yet the Government and media houses have to date, been silent on it and failed 
to address it. 
 
The above proves that the Government did not consider the advice by the MAC, and the uproar by religious groups 
have further proven that the President failed to consult them, despite the President so eloquently stating in every 
Presidential SONA that the decisions were based on consultations with various stakeholders like the MAC and religious 
leaders. 
 
These are draconian measures that have no substance, are unqualified, inconsistent, incoherent, and plainly 
ludicrous.  
 
Section 3331 of the Constitution guarantees the right to just administrative action, which right has found practical effect 
in the Promotion of Administrative Justice Act. In order for an administrative action, which this clearly is, to be fair, it 
should be lawful, and reasonable. In the premise, it should be clear that these Regulations contravene a number of 
constitutional rights, as well as the founding principle of legality in the Constitution and clearly does not meet the 
requirement of reasonableness. Therefore, the administrative act of the Minister is reviewable and will be set aside, 
should these Regulations or any amended form thereof be implemented.  
 

 
24 The Constitution of the Republic of South Africa, 1996, section 7(1). 
25 Ibid, “Equality” clause. 
26 Ibid, “everyone has inherent dignity and the right to have their dignity respected and protected”. 
27 Ibid, “everyone has the right to bodily and psychological integrity, which includes the right to – security in and control over their 
body; and not to be subjected to medical or scientific experiments without their informed consent”. 
28 Ibid, “everyone has the right to freedom of conscience, religion, thought, belief and opinion.” 
29 Ibid, “Freedom of movement and residence” clause. 
30 Ibid, “Everyone who is detained, including every sentenced prisoner, has the right to be informed promptly of the right to being 
detained; to choose, and to consult with, a legal practitioner, and to be informed of this right promptly; to have a legal practitioner 
assigned to the detained person by the state, and at state expense…” 
31 Ibid, “Just administrative” clause. 
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The Regulations were drafted as if South Africa is still under lockdown level 5, notwithstanding, it is evident that we 
were able to pull through without these autocratic measures. It is concerning that the Government is forcing the notion 
of vaccinations, as if it is the only measure to combat any notifiable medical condition, including Covid-19, despite the 
vaccinated still being able to contract and transmit the diseases.  

 
Deputy President Mabuza’s statement that Government will not enforce mandatory vaccinations was ‘pulling the wool 
over our eyes’, only for them to introduce it ‘through the backdoor’, by means of these Regulations. 
 
Director-General of Health, Dr Buthelezi, in the abovementioned radio interview further stated that, “some of the 
things we do need to review, as part of these new Regulations, if they make sense or if they don’t make sense, hence 
we’ve opened for this opportunity for commenting.” Dr Buthelezi’s confirmation that the Regulations are possibly 
nonsensical, speaks volumes.  
 
 
6. Conclusion 
 
NEASA supports the recommendations made by the MAC in its position paper and further supports points made by 
the Professor of Infectious Diseases at the University of Cape Town, Dr Marc Mendelson, in that: 
 

• 80% natural immunity has been obtained; and 

• we are no longer at the stage where Covid-19 needs to be considered a notifiable medical condition. 
 
NEASA vehemently opposes these Regulations, and all other proposed Regulations published under the National 
Health Act, and submits that the Regulations be scrapped with immediate effect. 
 
NEASA is more than ready to enter battle, should the Government continue to suppress the rights of South Africans 
and fail to give ear to the cries of many on this matter. 
 


